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Testing and Liability 

Don't Operate Outside of Design Parameters 
By Ian Hybert 

 
 

On face value, using a test to qualify candidates for job openings seems fairly 
straightforward.  You design a test, require all applicants to take it under the same 
conditions, and then pick the candidates that perform the best.  Employers like tests 
because it makes hiring decisions easier by establishing an objective metric which they can 
use to evaluate candidates.  But what happens when the test and subsequent hiring policies 
produce racially disparate results? 
 
Last week, a decision was issued on LEWIS v. CITY OF CHICAGO, a case involving testing 
and hiring practices in the Chicago Fire department during the mid-90's.  The result will 
require the City of Chicago to hire 111 of the original 6,000 black candidates that scored 
qualified but were passed over and cost an additional $30 million in back pay for the 
remaining applicants who will not be hired.   
 
The following excerpt is taken from Chief Judge Easterbrook's summary of the facts: 
 

In 1995 the City of Chicago gave a written examination for positions in its Fire 
Department. Applicants who scored 89 and up were rated highly qualified, while 
those who scored 64 and below were rated not qualified. Those in between were 
rated qualified but were told in January 1996 that they were unlikely to be hired. 
(Applicants were also evaluated for physical skills, criminal records, and other 
attributes, but those do not matter to this litigation.) From May 1996 through 
November 2001, the City hired 11 groups of applicants from the well-qualified pool. 
Each time it chose at random from those who had scored 89 or better; it did not 
follow the common civil-service practice of hiring in rank order from a list. 
 

What’s important to note is not the content of the test but how it was applied.  The issue 
decided last week is not whether the test was an accurate measure of firefighting aptitude 
(though many, including the plaintiff counsel, contend it was also a poor test).  The legal 
issue centers upon the city of Chicago’s decision to focus strictly on those scoring greater 
than 89, even though the qualified pool (those scoring greater than 64) were fully capable 
of performing the job.  Additionally, they randomly selected from the pool of candidates that 
scored greater than 89 instead of following rank order (hiring all candidates that scored 
100%, then all 99%, etc.)   
 
In Easterbrook’s ruling, he explains:  
 

In disparate-impact litigation the question is not whether a given test or standard is 
lawful standing alone, but whether its application has been adequately justified. In 
other words, it is the application ("use") of a test or standard that Title VII places at 
issue. To say that the highly qualified pool was lawfully composed does not imply 
that it was lawful for the employer to hire exclusively from that pool. 
Griggs v. Duke Power Co., 401 U.S. 424 (1971), the first disparate-impact case, did 
not ask whether the employer's requirement that applicants possess high-school 
diplomas—a requirement that disproportionately disqualified minority applicants—
was "lawful." Plainly it was; no rule of law proscribes race-neutral educational 
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prerequisites. Nor did the Court ask whether a charge of discrimination had been 
filed within 300 days after Duke Power first rejected an applicant who had not 
finished twelfth grade. The Court asked whether the employer had justified using a 
requirement that filtered out minority applicants. It concluded that the high-school-
diploma requirement had been used to produce an unlawfully discriminatory outcome 
for a particular category of jobs, not that the requirement itself was "unlawful" in all 
circumstances. Whether a practice has been adequately justified is the question that 
§ 2000e-2(k)(1)(A)(i), which codifies Griggs, posed in this litigation. This is why it 
does not matter whether the City is entitled to treat the well-qualified pool as lawful 
in the abstract. 
 

Essentially, there was no intrinsic legal wrongdoing by focusing on the candidates that 
scored 89% or better – generally speaking, looking at candidates who score 89% or better 
is as “lawful” as requiring a high school diploma.  However, if such a requirement produces 
a disparate impact, the employer must justify it based on business necessity.  For example, 
an individual with severe physical disabilities is simply not capable of performing key fire-
fighting job tasks.  A physical test that disparately affected people who could not walk would 
be justified by business necessity.  The fire-fighters in question passed the test and scored 
as “qualified” but were nonetheless disparately excluded from hiring.  According to the 
decision,  “…the City conceded in the district court that the cutoff score of 89 had a 
disparate impact on minority applicants. The only issue contested at trial was whether the 
test and its cutoff score were job-related and consistent with business necessity.”By 
randomly hiring from the arbitrarily defined subset of the qualified group, the city of 
Chicago excluded qualified candidates.  The outcome might have been different had the city 
not applied a random hiring policy to the candidates who scored greater than 89: 
 

If the City had hired in rank order, as many civil-service employers do, things would 
have been different. Suppose applicants who got 100 had been hired in May 1996, 
those who got 99 four months later, those with scores of 98 four months after that, 
and so on. Then it would have been essential for plaintiffs and the district court to 
evaluate each use of the list separately. For it is possible that some of these uses 
would not have produced a disparate impact—and, if any given band of scores had 
an adverse effect on minority applicants, it might have been easier for the employer 
to justify the practice. Perhaps it would have been "consistent with business 
necessity" to hire those who scored 100 ahead of those who scored 85, even if it was 
not necessary to hire those who scored 90 ahead of those who scored 88. But 
Chicago did not hire new firefighters in rank order. Everyone who scored 89 and up 
was treated alike; everyone who scored 65 to 88 was treated alike. The City 
conceded that this difference created a disparate impact. The district judge found 
that the cutoff at 89 was not justified, and the City did not appeal that conclusion.  

 
   In general, we at PRH Consulting have concerns about knowledge tests that are used for 
any selection or qualification decision. Performance tests are preferable because they 
directly tie to the job and require much less analysis and justification to prove the linkage.  
 
Moral of the Story: if you use a test for hiring decisions, be sure to apply a well thought-
out and established selection process/criteria. And always check with your legal department 
– they think about things differently. 
 
 
Read the full decision here: 
http://www.leagle.com/xmlResult.aspx?page=1&xmldoc=In%20FCO%2020110513109.xml
&docbase=CSLWAR3-2007-CURR&SizeDisp=7   


